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March 28, 2003

ENGROSSED
SENATE BILL No. 383

_____
DIGEST OF SB 383 (Updated March 26, 2003 1:02 PM - DI 97)

Citations Affected: IC 23-1; IC 27-1.

Synopsis: Shareholder consent, entity conversion, and funding
agreements. For a corporation not registered under the Security and
Exchange Act of 1934, permits controlling shareholders to authorize a
corporate action by their written consent without prior notice or
meeting if subsequent notice is provided to nonconsenting and
nonvoting shareholders. Allows for the use of electronic as well as
written consents. Permits the conversion of a domestic other entity,
such as a limited partnership or limited liability company, to a different
domestic other entity. Permits the conversion of a foreign other entity
to a different foreign other entity. Provides for the issuance of funding
agreements by life insurance companies under certain circumstances.

Effective: Upon passage; July 1, 2003.

Clark
(HOUSE SPONSORS — FRY, RIPLEY)

January 16, 2003, read first time and referred to Committee on Criminal, Civil and Public
Policy.

February 27, 2003, amended, reported favorably — Do Pass.
March 3, 2003, read second time, amended, ordered engrossed.
March 4, 2003, engrossed. Read third time, passed. Yeas 48, nays 0.

HOUSE ACTION
March 13, 2003, read first time and referred to Committee on Insurance, Corporations and

Small Business.
March 27, 2003, amended, reported — Do Pass.
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March 28, 2003

First Regular Session 113th General Assembly (2003)

PRINTING CODE. Amendments: Whenever an existing statute (or a section of the Indiana
Constitution) is being amended, the text of the existing provision will appear in this style type,
additions will appear in this style type, and deletions will appear in this style type.
  Additions: Whenever a new statutory provision is being enacted (or a new constitutional
provision adopted), the text of the new provision will appear in  this  style  type. Also, the
word NEW will appear in that style type in the introductory clause of each SECTION that adds
a new provision to the Indiana Code or the Indiana Constitution.
  Conflict reconciliation: Text in a statute in this style type or this style type reconciles conflicts
between statutes enacted by the 2002 Regular or Special Session of the General Assembly.

ENGROSSED
SENATE BILL No. 383

A BILL FOR AN ACT to amend the Indiana Code concerning
business and other associations.

Be it enacted by the General Assembly of the State of Indiana:

SECTION 1. IC 23-1-29-4.5 IS ADDED TO THE INDIANA CODE1
AS A NEW SECTION TO READ AS FOLLOWS [EFFECTIVE JULY2
1, 2003]: Sec. 4.5. (a) This section does not apply to any corporation3
that has a class of voting shares registered with the securities and4
exchange commission under section 12 of the Securities Exchange5
Act of 1934.6

(b) Unless otherwise provided in the articles of incorporation,7
any action required or permitted by this article to be taken at a8
shareholders' meeting may be taken without a meeting and without9
a vote if a consent or consents in writing setting forth the action10
taken are:11

(1) signed by shareholders having at least the minimum12
number of votes necessary to authorize the action at a meeting13
at which all shareholders entitled to vote were present and14
voted; and15
(2) delivered to the corporation for inclusion in the minutes or16
filing with the corporate records.17
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(c) Unless the articles of incorporation provide that no prior1
notice is required, written notice of the proposed action containing2
the information required by section 5 of this chapter must be given3
to the shareholders at least ten (10) days before the action is taken.4

(d) If not otherwise determined under section 7 of this chapter,5
the record date for determining shareholders entitled to take action6
without a meeting is the date the first shareholder signs the consent7
under subsection (b).8

(e) Each written consent must bear the date of signature of each9
shareholder who signs the consent.10

(f) A written consent is effective when, within sixty (60) days of11
the earliest dated consent delivered to the corporation, written12
consents signed by a sufficient number of shareholders to take13
action are delivered to the corporation, unless the consent specifies14
a different prior or subsequent effective date.15

(g) For purposes of this subsection, "electronic consent" means16
a telegram, cablegram, or other form of electronic transmission17
and "sign" or "signed" includes any manual, facsimile, conformed18
or electronic signature. The following apply to an electronic19
consent:20

(1) An electronic consent to an action to be taken may be21
transmitted by a:22

(A) shareholder; or23
(B) person or persons authorized to act for a shareholder.24

(2) The date that an electronic consent is transmitted is25
considered to be the date on which the consent is written,26
signed, and dated for purposes of this section, if the electronic27
consent is delivered with information from which the28
corporation can determine:29

(A) that the electronic consent was transmitted by a30
shareholder or by a person or persons authorized to act for31
a shareholder; and32
(B) the date on which a shareholder or an authorized33
person or persons transmitted the electronic consent.34

(3) An electronic consent is considered to be delivered when:35
(A) the consent is reproduced in paper form; and36
(B) the paper form is delivered to the corporation.37

(4) Notwithstanding subdivisions (1), (2), and (3), electronic38
consents may be delivered to the corporation in any other39
manner provided by resolution of the board of directors.40
(5) A reliable reproduction of a consent in writing may be41
used instead of the original writing for any and all purposes42
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for which the original writing could be used if the1
reproduction is a complete reproduction of the entire original2
writing.3

(h) Unless prior notice has been given to the shareholders as4
provided in subsection (c), prompt notice of the taking of the5
corporate action without a meeting by less than unanimous written6
consent of the shareholders must be given to those shareholders,7
including nonvoting shareholders entitled to notice under this8
article, who:9

(1) did not consent in writing; and10
(2) would have been entitled to notice of the meeting if the11
record date for the meeting was the date on which the first12
shareholder's signed consent was delivered to the corporation13
under subsection (f).14

(i) A document required to be filed under any other section of15
this article regarding the action consented to by the shareholders16
under this section must state, instead of any statement required by17
another section of this article concerning any vote of the18
shareholders, that written consent has been given in accordance19
with this section.20

SECTION 2. IC 23-1-38.5-13, AS ADDED BY P.L.178-2002,21
SECTION 99, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE22
JULY 1, 2003]: Sec. 13. (a) After conversion of a domestic business23
corporation to a domestic other entity has been adopted and approved24
as required by this chapter, articles of entity conversion must be25
executed on behalf of the corporation by any officer or other duly26
authorized representative. The articles must:27

(1) set forth the name of the corporation immediately before the28
filing of the articles of entity conversion and the name to which29
the name of the corporation is to be changed, which must satisfy30
the organic law of the surviving entity;31
(2) state the type of other entity that the surviving entity will be;32
(3) set forth a statement that the plan of entity conversion was33
duly approved by the shareholders in the manner required by this34
chapter and the articles of incorporation; and35
(4) if the surviving entity is a filing entity, either contain all of the36
provisions required to be set forth in its public organic document37
and any other desired provisions that are permitted, or have38
attached a public organic document, except that, in either case,39
provisions that would not be required to be included in a restated40
public organic document may be omitted.41

(b) After the conversion of a domestic other entity to a domestic42
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business corporation has been adopted and approved as required by the1
organic law of the other entity, an officer or another duly authorized2
representative of the other entity must execute articles of entity3
conversion on behalf of the other entity. The articles must:4

(1) set forth the name of the other entity immediately before the5
filing of the articles of entity conversion and the name to which6
the name of the other entity is to be changed, which must satisfy7
the requirements of IC 23-1-23-1;8
(2) set forth a statement that the plan of entity conversion was9
duly approved in accordance with the organic law of the other10
entity; and11
(3) either contain all of the provisions that IC 23-1-21-2(a)12
requires to be set forth in articles of incorporation and any other13
desired provisions that IC 23-1-21-2(b) permits to be included in14
articles of incorporation, or have attached articles of15
incorporation, except that, in either case provisions that would not16
be required to be included in restated articles of incorporation of17
a domestic business corporation may be omitted.18

(c) After the conversion of a domestic other entity to a different19
domestic other entity has been adopted and approved as required20
by the organic law of the different other entity, an officer or21
another authorized representative of the other entity must execute22
articles of entity conversion on behalf of the other entity. The23
articles must:24

(1) set forth the name of the other entity immediately before25
the filing of the articles of entity conversion and the name to26
which the name of the other entity is to be changed, which27
must satisfy the requirements of IC 23-1-23-1;28
(2) set forth a statement that the plan of entity conversion was29
approved in accordance with the organic law of the other30
entity; and31
(3) if the surviving entity is a filing entity, either contain all32
the provisions required to be set forth in its public organic33
document and any other desired provisions that are permitted34
or have attached a public organic document, except that, in35
either case, provisions that would not be required to be36
included in a restated public organic document may be37
omitted.38

(d) After the conversion of a foreign other entity to a domestic39
business corporation has been authorized as required by the laws of the40
foreign jurisdiction, articles of entity conversion must be executed on41
behalf of the foreign other entity by any officer or authorized42
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representative. The articles must:1
(1) set forth the name of the other entity immediately before the2
filing of the articles of entity conversion and the name to which3
the name of the other entity is to be changed, which must satisfy4
the requirements of IC 23-1-23-1;5
(2) set forth the jurisdiction under the laws of which the other6
entity was organized immediately before the filing of the articles7
of entity conversion and the date on which the other entity was8
organized in that jurisdiction;9
(3) set forth a statement that the conversion of the other entity was10
duly approved in the manner required by its organic law; and11
(4) either contain all of the provisions that IC 23-1-21-2(a)12
requires to be set forth in articles of incorporation and any other13
desired provisions that IC 23-1-21-2(b) permits to be included in14
articles of incorporation, or have attached articles of15
incorporation, except that, in either case, provisions that would16
not be required to be included in restated articles of incorporation17
of a domestic business corporation may be omitted.18

(e) After the conversion of a foreign other entity to a different19
foreign other entity has been authorized as required by the laws of20
the foreign jurisdiction, articles of entity conversion must be21
executed on behalf of the foreign other entity by any officer or22
authorized representative. The articles must:23

(1) set forth the name of the other entity immediately before24
the filing of the articles of entity conversion and the name to25
which the name of the other entity is to be changed, which26
must satisfy the requirements of IC 23-1-23-1;27
(2) set forth the jurisdiction under the laws of which the other28
entity was organized immediately before the filing of the29
articles of entity conversion and the date on which the other30
entity was organized in that jurisdiction;31
(3) set forth a statement that the conversion of the other entity32
was approved in the manner required by its organic law; and33
(4) if the surviving entity is a filing entity, either contain all34
the provisions required to be set forth in its public organic35
document and any other desired provisions that are permitted36
or have attached a public organic document, except that, in37
either case, provisions that would not be required to be38
included in a restated public organic document may be39
omitted.40

(d) (f) The articles of entity conversion must be delivered to the41
secretary of state for filing and take effect at the effective time provided42
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in IC 23-1-18-4.1
(e) (g) If the converting entity is a foreign other entity that is2

authorized to transact business in Indiana under a provision of law3
similar to IC 23-1-49, its certificate of authority or other type of foreign4
qualification is canceled automatically on the effective date of its5
conversion.6

SECTION 3. IC 27-1-12.7 IS ADDED TO THE INDIANA CODE7
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE8
UPON PASSAGE]:9

Chapter 12.7. Funding Agreements10
Sec. 1. As used in this chapter, "funding agreement" means an11

agreement that:12
(1) is issued by a life insurance company to a holder;13
(2) authorizes the life insurance company to accept funds14
from the holder; and15
(3) provides for an accumulation of the funds for the purpose16
of making one (1) or more payments to the holder at a future17
date in an amount not based on mortality or morbidity18
contingencies of the holder.19

Sec. 2. As used in this chapter, "holder" means a person20
described in section 5 of this chapter that is issued a funding21
agreement by a life insurance company.22

Sec. 3. As used in this chapter, "life insurance company" refers23
to a life insurance company that is authorized to issue a product24
described in Class 1(c) of IC 27-1-5-1.25

Sec. 4. As used in this chapter, "optional modes of settlement"26
refers to the manner in which a funding agreement is structured to27
repay interest and principal to the holder.28

Sec. 5. A life insurance company may issue or issue for delivery29
in Indiana a funding agreement to the following:30

(1) A:31
(A) person authorized by a state or foreign country to32
engage in an insurance business; or33
(B) subsidiary of a person described in clause (A).34

(2) A person not described in subdivision (1), to fund the35
following:36

(A) Benefits under an employee benefit plan (as defined in37
29 U.S.C. 1002) maintained in the United States or in a38
foreign country.39
(B) Activities of an organization that is exempt from40
taxation under section 501(c) of the Internal Revenue41
Code, or a similar organization in a foreign country.42



C
o
p
y

7

ES 383—LS 7587/DI 108+

(C) A program of:1
(i) the United States government;2
(ii) another state government;3
(iii) a political subdivision of another state;4
(iv) a foreign country; or5
(v) an agency or instrumentality of a government,6
political subdivision, or foreign country described in7
items (i) through (iv).8

(D) An agreement providing for periodic payments in9
satisfaction of a claim.10
(E) A program of an institution that has assets that exceed11
twenty-five million dollars ($25,000,000).12
(F) A program in which a business entity:13

(i) purchases and holds funding agreements; and14
(ii) issues securities by using the funding agreement to15
finance or collateralize the securities.16

(G) A similar activity or program specifically authorized17
by the commissioner.18

Sec. 6. The issuance of a funding agreement under this chapter:19
(1) constitutes an activity necessary, convenient, or expedient20
to the business of a life insurance company in accordance with21
IC 27-1-7-2;22
(2) is not a kind of insurance described in IC 27-1-5-1;23
(3) is not a security (as defined in IC 23-2-1-1(k)); and24
(4) does not constitute the receipt of gross premium for the25
purposes of IC 27-1-18-2.26

Sec. 7. Amounts may not be guaranteed or credited under a27
funding agreement except:28

(1) upon reasonable assumptions concerning investment29
income and expenses; and30
(2) on a basis equitable to all holders of funding agreements31
of a given class.32

Sec. 8. Amounts paid to a life insurance company, and proceeds33
applied to amounts paid under optional modes of settlement, under34
a funding agreement may be allocated by the life insurance35
company to one (1) or more segregated investment accounts in the36
manner described in Class 1(c) of IC 27-1-5-1.37

Sec. 9. The commissioner may establish reasonable conditions38
or adopt rules under IC 4-22-2 regarding:39

(1) reserves that must be maintained by a life insurance40
company for funding agreements;41
(2) accounting and reporting of funds credited under funding42
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agreements; and1
(3) other matters related to funding agreements that the2
commissioner considers necessary, proper, and advisable.3

Sec. 10. Notwithstanding any other law:4
(1) the commissioner has the sole authority to regulate5
funding agreements;6
(2) a funding agreement is not a covered policy under7
IC 27-8-8-1(a); and8
(3) a claim for payments under a funding agreement must be9
treated as a loss claim under Class 2 of IC 27-9-3-40.10

SECTION 4. An emergency is declared for this act.11



C
o
p
y

9

ES 383—LS 7587/DI 108+

COMMITTEE REPORT

Mr. President: The Senate Committee on Criminal, Civil and Public
Policy, to which was referred Senate Bill No. 383, has had the same
under consideration and begs leave to report the same back to the
Senate with the recommendation that said bill be AMENDED as
follows:

Page 1, delete lines 1 through 17 and insert:
"SECTION 1. IC 23-1-29-4.5 IS ADDED TO THE INDIANA

CODE AS A NEW SECTION TO READ AS FOLLOWS
[EFFECTIVE JULY 1, 2003]: Sec. 4.5. (a) This section does not
apply to any corporation that has a class of voting shares
registered with the securities and exchange commission under
section 12 of the Securities Exchange Act of 1934.

(b) Unless otherwise provided in the articles of incorporation,
any action required or permitted by this article to be taken at a
shareholders' meeting may be taken without a meeting and without
a vote if a consent or consents in writing setting forth the action
taken are:

(1) signed by shareholders having at least the minimum
number of votes necessary to authorize the action at a meeting
at which all shareholders entitled to vote were present and
voted; and
(2) delivered to the corporation for inclusion in the minutes or
filing with the corporate records.

(c) Unless the articles of incorporation provide that no prior
notice is required, written notice of the proposed action containing
the information required by section 5 of this chapter must be given
to the shareholders at least ten (10) days before the action is taken.

(d) If not otherwise determined under section 7 of this chapter,
the record date for determining shareholders entitled to take action
without a meeting is the date the first shareholder signs the consent
under subsection (b).

(e) Each written consent must bear the date of signature of each
shareholder who signs the consent.

(f) A written consent is effective when, within sixty (60) days of
the earliest dated consent delivered to the corporation, written
consents signed by a sufficient number of shareholders to take
action are delivered to the corporation, unless the consent specifies
a different prior or subsequent effective date.

(g) For purposes of this subsection, "electronic consent" means
a telegram, cablegram, or other form of electronic transmission.
The following apply to an electronic consent:
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(1) An electronic consent to an action to be taken may be
transmitted by a:

(A) shareholder; or
(B) person or persons authorized to act for a shareholder.

(2) The date that an electronic consent is transmitted is
considered to be the date on which the consent is written,
signed, and dated for purposes of this section, if the electronic
consent is delivered with information from which the
corporation can determine:

(A) that the electronic consent was transmitted by a
shareholder or by a person or persons authorized to act for
a shareholder; and
(B) the date on which a shareholder or an authorized
person or persons transmitted the electronic consent.

(3) An electronic consent is considered to be delivered when:
(A) the consent is reproduced in paper form; and
(B) the paper form is delivered to the corporation.

(4) Notwithstanding subdivisions (1), (2), and (3), electronic
consents may be delivered to the corporation in any other
manner provided by resolution of the board of directors.
(5) A reliable reproduction of a consent in writing may be
used instead of the original writing for any and all purposes
for which the original writing could be used if the
reproduction is a complete reproduction of the entire original
writing.

(h) Unless prior notice has been given to the shareholders as
provided in subsection (c), prompt notice of the taking of the
corporate action without a meeting by less than unanimous written
consent of the shareholders must be given to those shareholders,
including nonvoting shareholders entitled to notice under this
article, who:

(1) did not consent in writing; and
(2) would have been entitled to notice of the meeting if the
record date for the meeting was the date on which the first
shareholder's signed consent was delivered to the corporation
under subsection (f).

(i) A document required to be filed under any other section of
this article regarding the action consented to by the shareholders
under this section must state, instead of any statement required by
another section of this article concerning any vote of the
shareholders, that written consent has been given in accordance
with this section.".
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Delete page 2.
Page 3, delete lines 1 through 27.

and when so amended that said bill do pass.

(Reference is to SB 383 as introduced.)

LONG, Chairperson

Committee Vote: Yeas 8, Nays 0.
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SENATE MOTION

Mr. President: I move that Senate Bill 383 be amended to read as
follows:

Page 2, line 17, after "transmission" insert "and "sign" or "signed"
includes any manual, facsimile, conformed or electronic signature".

(Reference is to SB 383 as printed February 28, 2003.)

YOUNG R MICHAEL
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COMMITTEE REPORT

Mr. Speaker: Your Committee on Insurance, Corporations and
Small Business, to which was referred Senate Bill 383, has had the
same under consideration and begs leave to report the same back to the
House with the recommendation that said bill be amended as follows:

Page 6, after line 6, begin a new paragraph and insert:
"SECTION 3. IC 27-1-12.7 IS ADDED TO THE INDIANA CODE

AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
UPON PASSAGE]:

Chapter 12.7. Funding Agreements
Sec. 1. As used in this chapter, "funding agreement" means an

agreement that:
(1) is issued by a life insurance company to a holder;
(2) authorizes the life insurance company to accept funds
from the holder; and
(3) provides for an accumulation of the funds for the purpose
of making one (1) or more payments to the holder at a future
date in an amount not based on mortality or morbidity
contingencies of the holder.

Sec. 2. As used in this chapter, "holder" means a person
described in section 5 of this chapter that is issued a funding
agreement by a life insurance company.

Sec. 3. As used in this chapter, "life insurance company" refers
to a life insurance company that is authorized to issue a product
described in Class 1(c) of IC 27-1-5-1.

Sec. 4. As used in this chapter, "optional modes of settlement"
refers to the manner in which a funding agreement is structured to
repay interest and principal to the holder.

Sec. 5. A life insurance company may issue or issue for delivery
in Indiana a funding agreement to the following:

(1) A:
(A) person authorized by a state or foreign country to
engage in an insurance business; or
(B) subsidiary of a person described in clause (A).

(2) A person not described in subdivision (1), to fund the
following:

(A) Benefits under an employee benefit plan (as defined in
29 U.S.C. 1002) maintained in the United States or in a
foreign country.
(B) Activities of an organization that is exempt from
taxation under section 501(c) of the Internal Revenue
Code, or a similar organization in a foreign country.
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(C) A program of:
(i) the United States government;
(ii) another state government;
(iii) a political subdivision of another state;
(iv) a foreign country; or
(v) an agency or instrumentality of a government,
political subdivision, or foreign country described in
items (i) through (iv).

(D) An agreement providing for periodic payments in
satisfaction of a claim.
(E) A program of an institution that has assets that exceed
twenty-five million dollars ($25,000,000).
(F) A program in which a business entity:

(i) purchases and holds funding agreements; and
(ii) issues securities by using the funding agreement to
finance or collateralize the securities.

(G) A similar activity or program specifically authorized
by the commissioner.

Sec. 6. The issuance of a funding agreement under this chapter:
(1) constitutes an activity necessary, convenient, or expedient
to the business of a life insurance company in accordance with
IC 27-1-7-2;
(2) is not a kind of insurance described in IC 27-1-5-1;
(3) is not a security (as defined in IC 23-2-1-1(k)); and
(4) does not constitute the receipt of gross premium for the
purposes of IC 27-1-18-2.

Sec. 7. Amounts may not be guaranteed or credited under a
funding agreement except:

(1) upon reasonable assumptions concerning investment
income and expenses; and
(2) on a basis equitable to all holders of funding agreements
of a given class.

Sec. 8. Amounts paid to a life insurance company, and proceeds
applied to amounts paid under optional modes of settlement, under
a funding agreement may be allocated by the life insurance
company to one (1) or more segregated investment accounts in the
manner described in Class 1(c) of IC 27-1-5-1.

Sec. 9. The commissioner may establish reasonable conditions
or adopt rules under IC 4-22-2 regarding:

(1) reserves that must be maintained by a life insurance
company for funding agreements;
(2) accounting and reporting of funds credited under funding
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agreements; and
(3) other matters related to funding agreements that the
commissioner considers necessary, proper, and advisable.

Sec. 10. Notwithstanding any other law:
(1) the commissioner has the sole authority to regulate
funding agreements;
(2) a funding agreement is not a covered policy under
IC 27-8-8-1(a); and
(3) a claim for payments under a funding agreement must be
treated as a loss claim under Class 2 of IC 27-9-3-40.

SECTION 4. An emergency is declared for this act.".

and when so amended that said bill do pass.

(Reference is to SB 383 as reprinted March 4, 2003.)

FRY, Chair

Committee Vote: yeas 13, nays 0.


